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CHAPTER 805
CIVIL PROCEDURE — TRIALS

805.01 Jurytrial of right. 805.10 Examination of witnesses;grments.

805.02 Advisory jury and trial by consent. 805.11 Objections; exceptions.

805.03 Failure to prosecute or comply with procedure statutes. 805.12 Special verdicts.

805.04 Voluntary dismissal: &ct thereof. 805.13 Jury instructions; note taking; form of verdict.

805.05 Consolidation; separate trials. 805.14 Motions challenging stitiency of evidence; motions after verdict.
805.06 Referees. 805.15 New trials.

805.07 Subpoena. 805.16 Time for motions after verdict.

805.08 Jurors. 805.17 Trial to the court.

805.09 Juries of fewer than 12; five—sixths verdict. 805.18 Mistakes and omissions; harmless error

hNOhTE: tC‘hapjtezj BQ5| vcvas wé}tgd by S,;p- Ct.tOrde.rGIZV\_/ (2d) 5?15, 6518 (19;?),t missal otherwise specifies for gogduse shown recited in the

which contains Juaicial Council Committee notes explaining each section. al H H H H

utesprior to the 1983-84 edition also have these notes. order. A dlsmlssal.on .the me.”ts may be set QSIde by the gourt on
the grounds specified in and in accordance witB0&.07 A dis

805.01 Jury trial of right. (1) RiGHT PRESERVED. The right Missalnot on the merits may be set aside by the court for good
of trial by jury as declared irticle I, section 5, of the constitution causeshown and within a reasonable time.

or as given by a statute attte right of trial by the court shall be History: Sup. Ct. Order67 W (2d) 585, 690 (1975). _
Complaintwas dismissed for non-compliance with pre-tdeder to produce

preservedo the parties inviolate. medicalreport. Fispel v Haefer 89 W (2d) 725, 279 NW (2d) 242 (1979).

(2) DeEmAND. Any party entitled to a trial by jury or kihe Judgmentlismissing action wasid for lack of advance actual notice of dismissal
courtmay demand a trial in the mode to which entitled at or befoykich defined “failure to prosecute” standard. Neylavarwald, 124 W (2d) 85,
the scheduling conference or pretrial conference, whichever3fENW (2d) 648 (1985).

i I te to 802.10, citing Gaertnei880 Corp., 131 W (2d) 492, 389 NW (2d) 59
heldfirst. The demand may be made either in writing or orally Q@t_ie;;_ 39%5)_ citing Gaertre orp (2d) (2d)

therecord. Dismissalfor failure to prosecute within year of filing required notice of standards.
(3) WAaIVER. The failure of a party to demand in accordandgupertv. Home Mut. Ins. Co., 138 W (2d) 1, 405 NW (2d) 661 (Ct. App. 1987).

: ol ; ; ; Dismissalunder this section is presumptivelyth prejudice. Where plainfif
Wlth SUb'(Z_) a'trlal in the mode to V\_Ihlchntltl_ed con_stltuf[es 4 failed to show “good cause” for delagppealscourt erred in dismissing without
waiver of trial in such mode. The right to trial by juryatso prejudice. Marshall-Ws. v Juneau Square, 139 W (2d)2] 406 NW (2d) 764
waivedif the parties or their attorneys of record, by written stipy1987). for il ) ¢ disoreti " |
lation filed with the court or by an oral stipulation made in ope{] Dismissalfor failure to prosecute wagrdbuse of discretion. PrahlBrosamle,

. . - 142 W (2d) 658, 420 NW (2d) 372 (Ct. App. 1987).
courtandentered in the record, consent to trial by the court sittin (2d) (2d) 372 (Ct. App )

- : . - . . hereconduct in failing to comply with court order is egregious and without clear
withouta jury A demand for trial by jury made as herein provideghdjustifiable excusegourt mayin its discretion, order dismissal. JohnsoAllis

may not be withdrawn without the consent of the parties. ChalmersCorp., 162 W (2d) 261, 470 NW (2d) 859 (1991).
History: Sup. Ct. Orde67 W (2d) 585, 689 (1975)975 c. 218Sup. Ct. Order Orderingcriminal defendant to pay statdtial expenses upanistrial for violation
112W (2d) xi (1983);1983 a. 192 of pretrial order was authorized by this section. Statteyer 174 W (2d) 164, 496

Judicial Council Committee Note, 1983The time deadline for demandinguay ~ NW (2d) 779 (Ct. App. 1993).
trial is the scheduling conference where that occurs before or in lieu of the pretrialn cases which do not fit squarely within this statute, a trial court has certain inher
conferenceébecause knowledge of the mode of trial is required for psgerduling.  entpowers to sanction parties including the awarding of attorney fees. Schaefer v
[Re Order efective July 1, 1983] NorthernAssurance Co. 182 W (2d) 148, 513 NW (2d) 16 (Ct. App. 1994).

Justas legal counterclaim in equitable action does not necessarily entitle eounter party’s failure to appeaat a scheduled hearing, after writing the court indicating
claimantto jury trial, amendment by plairftfrom equity to lawdoes not necessarily thatunless it heard otherwise from the court it would consider itself excused, was
entitle defendant to jury trial, if equitable action was brought in good faithState  insufiicient to excuse the parg/appearance and was grounds for dismissal of the
Homelmprovement Co. \Mansavage, 77 W (2d) 648, 253 NW (2d) 474. party under this section. BuchananGeneral Casualty Co. 191 W (2d) 1, 528 NW

Partyis entitled as matter of right to jury trial on question of fact if that issue (@d) 457 (Ct. App. 1995).
retried,regardless of earlier waiveffesky v Tesky 110 W (2d) 205, 327 NW (2d)  Thetrial court erred in not considering other less severe sanctions before dismiss

706 (1983). ing an action for failure to comply with a demand for discovery when no bad faith was

Underfacts of case, telephone testimony was not permissiblen @f Geneva.  found. Hudson Diesel, Inc..\Kenall, 194 W (2d532, 535 NW (2d) 65 (Ct. App.

Tills, 129 W (2d) 167, 384 NW (2d) 701 (1986). 1995).

Wherecollateral estoppel compels raising a counterclaim in an equéatits, Defaultjudgment entereds a sanction is not governed by 806.02 and does not
thatcompulsion does not result in the waiver of the right to atjaily Norwest Bank  requirea full evidentiary hearing where damages are contested. The proper form of
v. Plourde, 185 W (2d) 377, 518 NW (2d) 265 (Ct. App. 1994). hearingon damages is left teail court discretion. Chevron Chemical CoDeloitte

The new Wsconsin rules of civil procedure: Chapters 805—807. Graczyk, 58 Touche LLP207 W (2d) 43, 557 NW (2d) 775 (1997).

MLR 671. Sections302.10 (7) and 805.03 apply in criminal cases. A court has power to sanc

See also the notes to Article 1, section 5 of thiedéhsin Constitution. tion atardy attorney under these sections. Failure to delineate the reasons for-the sanc

tionsis an erroneous exercise of discretion. Anders@irguit Court for Milwaukee

805.02 Advisory jury and trial by consent. (1) In all ~ CoUNY:219 W (2d) 1, 578 NW (2d) 533 (1998).

actionsnot triable of right by a jurythe court upon motion or on
its own initiative may try any issue with an advisory jury
(2) With the consent of both parties, the court roeder a trial
with a jury whose verdict has the samfeetfas if trial by jury had
beena matter of right.
History: Sup. Ct. Order67 W (2d) 585, 690 (1975).

805.04 Voluntary dismissal: effect thereof. (1) By
PLAINTIFF; BY STIPULATION. An action may be dismissed by the
plaintiff without order of court by serving and filirgnotice of
dismissalat any time before service by an adverse party of respon
sive pleading or motion or by the filing of a stipulation of-dis
missal signed by all parties who have appeairedhe action.
805.03 Failure to prosecute or comply with procedure Unlessotherwise stateth the notice of dismissal or stipulation,
statutes. For failure of any claimartb prosecute or for failure thedismissal is not on the merits, except that a notice of dismissal

of any party to comply witlihe statutes governing procedure ifPPeratesas an adjudication on the merits when filed tpyeantiff

civil actions or to obey any order of court, the court in which ti{#0 has once dismissed in any court an action basedioolod-
actionis pending may make such orders in regard to the failurelag the same claim.

arejust, including but not limited to orders authorized urgler  (2) By ORDEROF COURT. Except as provided in sufl), an
804.12(2) (a) Any dismissal under this sectioperates as an actionshall not be dismissed at the plaifitfinstance save upon
adjudicationon the merits unless the court in its order for diorderof court and upon such terms and conditions as the court
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deemsproper Unless otherwise specified in the or@atismissal ages,a reference shall be made only upon a showing that some
underthis subsection is not on the merits. exceptionakondition requires it.

(3) COUNTERCLAIM, CROSS-CLAIMAND 3RD PARTY CLAIM. This (3) Theorder of reference to the referee may specify or limit
sectionapplies to the voluntary dismissal of any counterclainthe referees powers and may direct the referee to report only upon
cross—claim, or 3rgarty claim. A voluntary dismissal by the particularissues or to do or perform particular acts or to receive
claimantalone shall be made before a responsive pleadingaisdreport evidence only and may fix the time and place for begin
servedor if there is none, befottbe introduction of evidence at ning and closing the hearings and for the filing of the referee’
the trial or hearing. report. Subject to the specifications and limitations stated in the

(4) CosTsoFPREVIOUSLYDISMISSEDACTION. If a plaintif who  order,the referee has and shall exercise the power to regulate all
hasonce dismissed aaction in any court commences an actioproceedingsn every hearing before the referee and to do all acts
basedupon or including the same claim against the sdefer  andtake all measuraesecessary or proper for thdieient perfor
dant, the court may make such order for the payment of costsrinceof duties under the ordefhe referee may require the pro
the action previously dismissed as it deems proper and may s@i¢tion of evidence upon all matters embraced in the reference,
proceedingsn the actioruntil the plaintif has complied with the including the production of all books, papers, vouchers, docu
order. ments,and writings applicable thereto. The referee may rule upon

History: Sup. Ct. Orde87 W (2d) 585, 691 (1975). _the admissibility of evidence unless otherwise directed by the
Assessmendf attorneys feesas condition of voluntary dismissal without preju . .
dicewas within trial court discretion. Dunn.\Fred A. Mikkelson, Inc. 88 Wizd)  orderof referenceand has the authority to put witnesses on oath
369,276 NW (2d) 748 (1979). andmay personally examine them and neajl the parties to the

Voluntary dismissal with prejudice rarely entitles defendant to award of fees i i
costs. Bishop v Blue Cross & Blue Shield, 145 \2d) 315, 426 NW (2d)14 (Ct. etionand examine them upon oath. When a party so requests, the

App. 1988). refereeshall make a record of the evideraffered and excluded
Seenote to 32.06, citing Dickie City of Tomah, 160 W (2d) 20, 465 NW (2d) 262 in the same manner and subject to the same limitati®ascourt
(Ct. App. 1990). sitting without a jury

th%?ﬁﬂt%nawﬁgxweﬁfsetgﬂtsynﬁ?sg ?h%cggt?uwggriﬂf??fsévfoﬁ}ﬁ?ﬂ Siomissal Bﬁﬁh“me (4) (a) When a reference is madee clerk shall forthwith fur

?2“5)%‘32”‘(’2??}5 nwfgggez{)obtainable- Gowan McClure, 185 W (2d) 903, 519 NW nijsh the referee with a copy of the ordéreference. Upon receipt
Where doub{)gxists regarding the finality of an order of dismissal, the court n‘gﬁreomnless the order C_)f reference otherv\_/lse pI’OV_IdeS, the ref

look beyond the words "with prejudice” to determine if the dismissal was meant@eeshall forthwith set a time and place the first meeting of the

be conclusive. Brye.\Brakebush, 32 F 3dLT9 (1994). partiesor their attorneys to be held with#® days after the date

of the order of reference astiall notify the parties or their attor

805.05 Consolidation; separate trials. (1) CONSOLIDA- o ; ;
h X | X ys. It is the duty of the referee to proceed withralisonable
TION. (@) When actions which might have been broughtsisg®® jjjigence. Any party on notice to the parties and the referee, may

actionunder s803.04are pending before the court, it may Or_d.eépplyto the court for an order requiring the referee to speed the
a joint hearing or trial of angr all of the claims in the actions; it

may order all the actions consolidateahd it may make such proceedinggndto make the report. If a party fails to appear at the

orders concerning proceedings thereis may tend to avoid ggguiﬂcihpelacﬁgggg}tfdg Egzrgﬁﬁedga% pfgt?fgtg)ir?:ggs(gnTay
unnecessargosts or delay ) p 9 QRying

rty of the adjournment.

b) When actions which might have been brought as a sin Iae . .
act(iozw under s803.04are pend%ng before difrent c%urts, any 8 (b) The partiesnay procure the attendance of witnesses before

suchaction may be transferred upon motion of any party or of tHe réferee by the issuance and service of subpoenasthifut
court to another court where the related action is pendingpnA  @dequatexcuse a witness fails to appear to give evidence, the wit
ferenceinvolving both judges and all counsel may be convené§ssmay be punished as for a contempt and be subjected to the
onthe record as prescribed by887.13 (3) Transfer under this consequencegenalties, and remedipsovided in ss885.11and
paragraphshall be made only by the joint written ordertoé 885.12
transferringcourt and the court twhich the action is transferred.  (c) When matters of accounting are in issue, the referee may
(2) SEPARATE TRIALS. The court, in furtherance of conve prescribethe form in which the accounts shall be submitied
nienceor to avoid prejudice, or when separate trials wiltbiedu  in any proper case may require or receive in evidence a statement
cive to expedition or economyr pursuanto s.803.04 (2) (b) by a certified public accountant who is called as a witneggn
may order a separate trial of any claim, cross—claim, counterclairjectionof a party to any of the items thus submitted or upon a
or 3rd party claim, or of any number of claims, alwpysserving showingthat the form of statement is inBaient, the referee may
inviolate the right of trial in the mode to which the parties areequire a different form of statement to be furnished, or the
entitled. accountor specific items thereof to be proved by oral examina
History: Sup. Ct. Orde67 W (2d) 585, 6921975); Sup. Ct. Ordet41 W (2d)  tion of the accountingarties or upon written interrogatories or in

xiii (1987). :
Judicial Council Note, 1988: Sub. (1) (b) is amended by allowing conference§UChOther manner as the referee directs.

regardingconsolidation of actions to beonducted by telephone conference. [Re  (5) (a) The referee shall prepare a report upon the matters sub
Orderefiective Jan. 1, 1988] mitted by theorder of reference and, if required to make findings
of fact and conclusions of lawhe referee shall set them forth in
{he report. The referee shall file the report with the clerk of the

courtdeems appropriate. The fees to be allowed to a referee shgirtand in an action to be tried without a jumless otherwise
befixed by the courand shall be chged upon such of the partiesdiréctedby the order of reference, shall file with it a transcript of
or paid out of any fund or subject matter of the actidnich is in theproceedings and of the evidence and the original exhibits. The
the custody and control of the court, as the court may direct. THEK shall forthwith mail to all parties notice of the filing.
refereeshall not retain the refereseteport as security for com  (b) In an action to be tried without a jury the court shall accept
pensationput if the party ordered to pay the feélowed by the thereferees findings of fact unless clearly erroneousitiid 10
courtdoes not pay it afterotice and within the time prescribed bydaysafter being served with notice of the filing of the report any
the court,the referee is entitled to a writ of execution against tharty may serve written objections thereto upon the other parties.
delinquentparty Applicationto the court for action upon the report and upon ebjec

(2) A reference shall be the exception and not the rule. tinnsthereto shall be by motion and upon notice. The court after
actionsto be tried by a jurya reference shall be made only whehearingmay adopt the report or may modify it or may reject it in
the issues are complicated; in actions to be tried withqutya wholeor in part or may receive further evidence or may recommit
save in matters of account and offidiflt computation ofdam it with instruction.

805.06 Referees. (1) A courtin which araction is pending
may appoint a referee who shall have such qualifications as
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(c) In an action to be tried by a jury the referee shall not be (6) Motions under sub(3) may be heard as prescribed in s.
directedto report the evidence. The refeseBhdings upon the 807.13
issuessubmitted are admissible as evidence of the mdtiarsl History: Sup. Ct. Orde67 W (2d) 585, 697 (1975)979 c. 10; Sup. Ct. Order
andmay be read to the jurgubject to the ruling of the courpon 141W (2d)xiii (1987); 1987 a. 1551993 a. 12; Sup. Ct. OrdemMNo. 95-09, 195 W

ty be read to U : d) xiii (1996):1997 a. 250
any objections in point of law which may be made to the reF)Oétz-.]udicial Council Note, 1988:Sub. (6) [created] allows motions for protective

) i rdersto be heard by telephone conference. [Re Ordectéfe Jan. 1, 1988]
(d) The efect of a referes report is the same whether or not dicial Council Note, 1995: Sub. (2) (b) requires notice of third—padigcov

th.e parties have Consented to the reference; bu.t’ when the pa@é&lbpoenas in order to preserve the right of other parties to move tatlgemsh

stipulatethat areferees findings of fact shall be final, only ques ‘Courtmay quash under (3) only subpoenadmpel production of tangible things,

tions of law arising upon the report shall thereafter be consider@dtsubpoenao compel attendance of witnesses. Sta@ilbert, 109 W (2d) 501,
History: Sup. Ct. Ordei67 W (2d) 585, 693 (L975)975 c. 218 526 NW (2d) 744 (1982).

Trial court properlyrefused to admit additional evidence on issue of fact whieh ref
ereewas appointed to resolve. KleinstickDaleiden, 71 W (2d) 432, 238 NW (2d) 805.08 Jurors. (1) QUALIFICATIONS, EXAMINATION. Thecourt

714. shallexamine on oath each person vi$igalled as a juror to dis
coverwhether the juror is related by blood or marriage to any party
805.07 Subpoena. (1) ISSUANCEAND SERVICE. Subpoenas or tg any attorney appearingtine case, or has any financial inter
shallbe issued and servedancordance with cl#85. A subpoena estin the case, or has expressed or formed any opinion, or is aware
may also be issued by any attorney of record in a civil action gf any bias or prejudice in the case. If a juror is notfiedfit in
specialproceeding to compelttendance of witnesses for deposithe case, the juror shall be excused. Any party objecting for cause
tion, hearing or trial in the action or special proceeding. to a juror may introduce evidence in support of the objection. This
(2) SuBPOENA REQUIRING THE PRODUCTIONOF MATERIAL. (&) sectionshall not be construed as abridging in amnner the right
A subpoena may command the person to whom it is directedbfaither party tasupplement the coustexamination of any per
producethe books, papers, documents or tangible thifegsg  sonas to qualifications, but such examination shall not be repeti
natedtherein. tious or based upon hypothetical questions.

(b) Notice of a third—party subpoena issdieddiscovery pur (2) NumBER OF JURORS. A suficient number of jurors shall be
posesshall be provided to all parties at least 10 days before the@mmonedn the action so that the number applicable under s.
scheduledleposition in order to preserve their righotgect. If 756.06remains after the exercise of all peremptory challenges to
a third—party subpoena requesie production of books, paperswhich the parties are entitled under s(8). The court may order
documents or tangible things that are within the scope of disctivat additional jurors be selected. In that case, if the number of
ery under s804.01 (2) (a)those objects shall not be providedurorsremains mor¢han required at the time of the final submis
beforethe time and date specified in the subpoena. The provisisin of the cause, the court shdktermine by lot which jurors
under this paragraph apply unless all of the parties otherwisballnot initially participate in deliberations. The court may hold
agree. theadditional jurors until the verdict is rendem@cdischage them

(3) ProTECTIVEORDERS. Upon motion made promptly and inatany time.
any event at or before the time specified in the subpoena for com (3) PEREMPTORYCHALLENGES. Each party shalbe entitled to
pliancetherewith the court may (a) quash or modify the subpoergaperemptory challenges which shall be exercised alternttely
if it is unreasonable and oppressive or (b) condition denial of flaintiff beginning; and when any party declines to challenge in
motion upon the advancement by the peiisomhose behalf the turn, the challenge shall be made by the clerk by lot. The parties
subpoenas issued of the reasonable cost of producing the booksthe action shall be deemed 2, all plafatifeing one party and
papersdocuments, or tangible things designated therein. all defendants being the other paeycept that in a case where
(4) Form. (a) The subpoena shall be in the following form2 OF more defendants have adverse interests, the court, if satisfied
thatthe due protection of their interests so requiregs discre

SUBPOENA tion, may allow peremptory challenges to the defendant or defen
STATE OF WISCONSIN dantson each side of the adverse interests, not to exceBd@
.... County sideshall be entitled to one peremptory challeigaddition to
THE STATE OF WISCONSIN, TO ....: those otherwise allowed by law if additional jurors are to be

Pursuant to section 805.07 of thés@énsin Statutes, you areSelectedunder sub(2).
herebycommanded to appearperson before [.... designating the  (4) Jury view. On motion of any partghe jury may be taken
court, officer, or person and place of appearance], on [.... datejtatview any propertymatter or thing relating to the controversy
....o'clock ..M., to give evidence in an actibatween ...., plain between the parties when it appears to the court that the view is
tiff, and ....defendant. [Insert clause requiring the production #fecessaryto a just decision. Thenoving party shall pay the
material, if appropriate]. Failure to appear may result in puniséxpensesf the view The expenses shall afterwards be taxed like
mentfor contempt which may include monetary penalties, imprigther legal costs if the party who incurred them prevails in the

onmentand other sanctions. Issued this .... day of ...., .... (yed@gtion.
: History: Sup. Ct. Order67 W (2d) 585, 698 (1975)975 c. 2181977 c. 318
[Handwritten Signature]  1977¢. 4475 210 1983 a. 2265up. Ct. Order N®6-08 207 W (2d) xv (1997).
Attorney for [identify party] Judicial Council Note, 1983:Sub. (2) is amended by replacing the concept of
. . “alternate”jurors with a provision allowing the court to order the impaneling of addi
(or other oficial title)  tionaljurors. The panel is then reduced to the proper size by lot immedsitaly
[Address] to final submission of the cause. These changes are intended to promote an attentive
attitudeand a collegial relationship among the members of the jury
[Telephone Number]  Thefirst sentence of prior sub. (3) is moved to sub. (2) for more logical placement

i ; ; indhe statutes. The reference to “alternate” jurors in the final sentence is changed to
(b) For a subpoena requiring the production of material, g S e jurors to reflect the modification of sub. (2). [Bill 320S]

following shall b_e inse_rted in the foregc_’ing fomv%}fe further  ~ judicial Council Note, 1996: This proposal changefipaneled” to“selected”
commandedo bring with you the following: [describing ascu4  whenever statute refers to choosing jurors or prospective jurors, for statutory: unifor

H i ity. Adding the last sentence [to (2)] is intended to allow courts to keep additional
rateWaS pOSSIble the boolqsapers, documents or other tanglblﬁrrorsto replace any juror who might not be able to complete deliberations. Delibera

thingssought]. tionswould begin anew with the additional juror in place [Re SCO No. 9608 ef

(5) SUBSTITUTED SERVICE. A Sproena may be served in thg_é;i;]z.iw makes clear that challenge for principal cause cannot be predicated on
mannerprovided in s885.03except thasubstituted personal ser aground not delineated in (1). Therefore, disqualification because of ' jafitia:

vice may be made only as provided ir881.11 (1) (b)and except tion or interest in the insurance industry requires proof of bias or prejudice. Nolan
thatofficers, directors, and managing agents of public or priva‘té/e_”lUS For(:,’-:,nc' 64bW (23_) 215,218 ’f\‘Vl" (2d) 50_7k- . s ven .
corporationsor limited liability companies subpoenaed in their, /&l court did not abuse discretion in failing to strike for cause 3 veniremen who

e . : . Lwerefriends of a prosecution witness where there meashowing of probable preju
official capacity may be served as provided i8G1.11 (5) (&)  dice. Nybeg v. State, 75 W (2d) 400, 249 NW (2d) 524.
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Mere expression of predetermined opinion as to guilt dwaigdire does not dis  verdictshall be preparebly the court in the form of written ques
qualify juror per se. Hammill\State, 89 W (2d) 404, 278 NW (2d) 821 (1979). tjnngelatingonly to material issues of ultimate fact and admitting

Disproportionateepresentation of group in one arraynisuficient to establish . . . ..
systematiexclusion. State Pruitt, 95 W (2d) 69, 289 NW (2d) 34at. App. 1980). & direct answer The jury shall answer in writing. In cases founded

Trial court, sitting as trier of fact, committed error of law in making and relying odpON negligence, the court need not submit separately any particu
unrequestedjnannounced, unaccompanied and unrecorded view of accident Scﬁilerespect in which the party was aIIegedIy negligent. The court

i ing evi iat. : ily Mut. Ins. Co. hannon, . . : \ .
'1”2%5\,?,6(525(',?%ggfdgeggi]Wﬂ%ﬁg%@ta@%?w" Family Mut. Ins. Co. 8hannon. v also direct the juryo find upon particular questions of fact.

Seenote to 752.35, citing StateWyss, 124 W (2d) 681, 370 NW (2d) 745 (1985).  (2) OMITTED ISSUE. When somenaterial issue of ultimate fact
Law enforcement dicers should not be automatically excused for cdum@ ot brought to the attention of the trial court but essential to sustain
i implied bias. is, 156 W (2d) 470, 457 NW (2d) 484 , - . . . "
Zfé‘_é,’oe)‘_’” grounds of implied bias. StateLwus, (ed) 470, (2) 484 e judgment is omitted from the verdict, the issue shall be deemed
Prospectivgurors related to a state witness by blood or marriage to the third deg@é@terminedby the court in conformity with its judgment and the

mustbe struck from the jury panel. StateGesch, 167 W2d) 660, 482 NW (2d) failure to request a finding by the jury on the issue shall be deemed

99(1992). . ; : :
Verdict of thirteen member jury panabreed to by defense and prosecution wagwalver of Jury trial on that issue. . .
notinvalid. State vLedger 175 W (2d) 16, 499 NW (2d) 199 (Ct. App. 1993). (3) CLERK'SENTRIESAFTERVERDICT. Upon receiving aerdict,

A potential juror who exprgssed that she( c)ould nlot be fair a?]d impar%ial sr:jour!d heye clerk shall make an entry on the minutes specifying the time
beenremoved for cause under s. 805.08 (1). Failurertwove the juror forced the . . . .
defendanto strike the potential juror which resulted in the defendant being denitae \_/el’dICt was re_cewed and the cosirtrder setting tlme_for
oneof the peremptory strikes guaranteed under s. 972.03 and required a new tigdtions after verdict under 805.16 The verdict andpecial
Statev. Ramos, 21 W (2d) 12, 564 NW (2d) 328 (1997). findi hall be filed
An appellatecourt should overturn a circuit cosrtletermination that a prospec n llngS.S all be nied.
tive juror can bempartialonly where the jurds bias is manifest; not where there is  History: Sup. Ct. Order67 W (2d) 585, 702 (1975)975 c. 218 o
a reasonable suspicion of biagsfifor manifest bias stated. Stat&erron, 219 W If court can find as matter of law that party is causally negligent, contrary ® jury
(2d) 481, 579 NW (2d) 654 (1998). answerand jury attributes some degree of comparative n(’egllgencg to thatparty
Thereis no automatic disqualification of potential jurors who have been convictéfould change causal negligene@swer and permit jury’comparison to stand.
of crimes. State.\Mendoza, 220 W (2d) 803, 584 NW (2d) 174 (Ct. App. 1998).0llingerv. Grall, 80 W (2d) 213, 258 NW (2d) 693.
Guaranteesof open public proceedings in criminal trials includes voir dire See note to 805.15, citing FouséPersons, 80 W (2d) 390, 259 NW (2d) 92.
examinatiorof potential jurors. Press—Enterprise CaSuperior Court of Cal. 464  Seenote to 751.06, citing Schulz 8t. Marys Hospital, 81 W (2d) 638, 260 NW
US 501 (1984). (2d) 783.
No new trial was required where jutsrfailure to disclose duringoir dire was Whereevidence conflicts and inconsistent theories on cause of event are advanced,
harmlessMc Donough Power Equipment, Inc.Greenwood, 464 US 548 (1984). instructionson both theories shoulte given. Sentell.\Higby, 87 W (2d) 44, 273
Useof peremptory challenges by private litigant in civil action to exclude potentiblW (2d) 780 (Ct. App. 1978).
jurorssolelybecause of race violates equal protection. Edmondagesville Con Seenote to 805.14, citing @étfall v Kottke, L0 W (2d) 86, 328 NW (2d) 481
creteCo., 500 US 614,114 LEd 2d 660 (1991). (1983).

Satev. Louis: A Missed Opportunity to Clarify when Law Enforcementi€#éls Ambiguitiesin jury questions were “omitted issues” under (2) and thergfage
May Serve as Petit Jurors in Criminal Cases. 1992 WLR 757. erly determined by trial court. BadtkeBadtke, 122 W (2d) 730, 364 NW (2d) 547
See also notes to Article I, section 7. (Ct. App. 1985).
Special verdict formulation in ¥&tonsin. Decker and Deck&0 MLR 201.
805.09 Juries of fewer than 12; five—sixths verdict. Product liability verdict formulation in Wconsin. Slattery et al. 61 MLR 381.
(1) Jury. Thejury shall consist of a number of persons deter ) ) ) )
minedunder s756.06 (2) (b) 805.13 Jury instructions; note taking;  form of verdict.

(2) VErDICT. A verdict agreed tby five-sixths of the jurors (1) STATEMENTSBY JUDGE. After the trial jury is sworn, all state
shallbe the verdict of the jurylf more than one question must benentsor comments byhe judge to the jury or in their presence
answeredo arrive at a verdict on the same claim, the stwge  relatingto the case shall be on the record.

sixthsof the jurors must agree on all the questions. (2) PRELIMINARY INSTRUCTIONSAND NOTE TAKING. (a) After
History: Sup. Ct. Order67 W (2d) 585, 700 (1975)977 c. 3181977 c. 44%.  thetrial jury is sworn, the court shall determineh€ jurors may
210, Sup. Ct. Order Nd®6-08 207 W (2d) xv (1997). takenotes of the proceedings:
“Claim-by-claim” analysisof multiple—question verdicts discussed. Giese v . . .
MontgomeryWard, Inc. 11 W (2d) 392, 331 NW (2d) 585 (1983). 1. If the court authorizes note-taking, the court shall instruct

the jurors that they may make written notes of gheceedings,
805.10 Examination of witnesses; arguments. Unless exceptthe opening statements and closinguanents, if they so
the judge otherwise orders, not more than one attorney for eatdsireand that the court will provide materials for that purpose if
sideshall examine or cross—examine a witness and not more tiiagy so request. The court shall stress the confidentiality of the
2 attorneys on each side shall suntathe jury The plaintif shall notesto the jurors. The jurors may refer to their notes during the
beentitled to the opening and final rebuttajements. Plaintis  proceedingsnd deliberation. The notes may not be the basis for
rebuttalshall be limited to matters raisbgl any adverse party in or the object of any motion by any partifter thejury has ren
amgument. Vdiver of agument by either party shall not precludeleredits verdict, the court shall ensure that the notes are promptly
the adverse party from making anygament which thexdverse collectedand destroyed.
party would otherwise have been entitled to make. Before the 2. |f the court does not authorize note—taking, the court shall
argumenis begun, the court may limit the time fogament.  statethe reasons for the determination on the record.

History: Sup. Ct. Order67 W (2d) 585, 701 (1975)975 c. 218 . - . . .
Attornzy’scoacession zuring cﬁosi)nggmment t(hat cEI]ile%t was negligent could not (b) The CO{JI‘t may give a_ddltl_onal preliminary In_StruCtIOI_‘IS '[_O
be construed as binding admission. Kuzmi€reutzmann, 100 W (2d) 48, 301 Nw assistthe jury in understanding its duty and the evidence it will
(Zti)h2.66 (Ct. App-h19€_30)- doe o all than 2 att b sidet hear. The preliminary instructions may include, without limita
Upto jury but udge may ot lit 10 fewer than 2 on each side. In nerest of C.& Y @ description of the nature of the case, what constitutes evi
124W (2d) 47, 368 NW (2d) 47 (1985). enceand what does not, guidance regarding the burden of proof
andthe credibility of withesses, and directions not to discuss the
805.11 Objections; exceptions. (1) Any party who has caseuntil deliberationsegin. Any such preliminary jury instruc
fair opportunity to objedbefore a ruling or order is made must deions may be given agaiin the chage at the close of the evidence.
soin order to avoid waiving errorAn objectionis not necessary The additional preliminary instructions shall be disclosed to the

aftera ruling or order is made. parties before they are given and either party may object to any
(2) A party raising an objection muspecifythe grounds on specificinstruction or propose instructions of its own to be given
which the party predicates the objection or claim of error prior to trial.
(3) Exceptions shall never be made. (3) INSTRUCTIONAND VERDICT CONFERENCE. At the close of the
(4) Evidentiary objections are governed bye1.03 evidenceand before guments to the jurythe court shall conduct
History: Sup. Ct. Order67 W (2d) 585, 701 (1975)975 c. 218 a conference with counsel outside the presence of the Adrhe

conference, or at such earlier time as the court reasonably directs,
805.12 Special verdicts. (1) Use. Unless it ordersther  counselmay file written motions that the court instruct the jony
wise, the court shall direct the jury to return a special verdict. Tiieelaw, and submit verdict questions, as set forth in the motions.
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The court shall inform counsel on the record of its proposed actidasignates motion challenging the didiency of evidence as a
on the motions and of the instructions and verdict it proposesratterof law; the coursshall treat the motion as if there had been
submit. Counsel may object to the proposestructions or ver a proper designation.
dict on the grounds of incompleteness or otreor, stating the  (3) MoTION AT CLOSEOF PLAINTIFF'S EVIDENCE. At the close of
groundsfor objection with particularity on the record. Failure tgaintiff's evidence in trials to thiery, any defendant may move
objectat the conference constitutes a waiver of any error in tag dismissal on the ground of in§isfency of evidence.” If the
proposednstructions or verdict. court determines that the defendant is entitled to dismissal, the
(4) InsTrUCTION. The court shall instruct the jury before orcourtshall state with particularity oiie record or in its order of
afterclosing aguments of counsel. Failure to object to a materidismissalthe grounds upon which the dismisaals granted and
variance or omission betweetthe instructions given and theshallrender judgment against the plaifitif
instructionsproposedioes not constitute a waiver of errdrhe (4) MOTION AT CLOSEOF ALL EVIDENCE. In trials to the juryat
court shall provide the jury with one complete set of writteghe close of all evidence, any party may challengstifigiency
instructionsproviding the burden of proof and the substariive  of the evidence as a matter of law by moving for directed verdict
to be applied to the case to be decided. or dismissal or by moving the court to find as a matter of law upon
(5) ReiNsTRUCTION. After the jury retires, the court may rein any claim or defense or upon any element or ground thereof.
structthe jury as to all or any part of the instructions previously (5) MOTIONS AFTER VERDICT. (@) Motion for judgment. A
given, or may give supplementary instructions as it deems appfRotion for judgment on the verdict is not required. If no motion
priate. afterverdict isfiled within the time period specified in&05.16
19';'15é?r3y§858ﬂ%' Py Co’rr‘é‘é’gga’vvﬁ%)535’('12%37)(_19751975 ¢ 2181979¢. 128 jydgmentshall be entered on tiverdict at the expiration thereof.
Judicial Council Note, 1986:Sub. (2) (b) is amended to provide that preliminanf @ motion after verdict is timely filed, judgment on the verdict

instructions may include a description of tigure of the case, what constitutes evi shall be entered upon denial of the motion.
denceand what does not, guidance regarding the burden of proof and the credibility

of witnesses, and directions not to discuss the case until deliberations begin. (b) Motion for judgment notwithstanding verdict. A party
~ Sub.(4) is amended to required that the court provide the jury one written copyajainstwhom a verdict has been rendered may move the court for
'tsénsm,ifﬂ'oﬁz fegafd'?g :he bUf?)e“, of PfOOf-t[Rde,?rd_W‘tv‘ﬂ‘tf_’G] ded th l%udgmentnotwithstanding the verdict in the event that the verdict
pecificevidentiary facts may be incorporated into instruction provided they ; ; ;
notleadjury to believe court has prejudged evidence. Stdbexy 86 W (2d) 474, s proper b.Ut’ for re"_"sons eVId.ent in the record which beal: upon
273 NW (2d) 250 (1979). mattersnotincluded in the verdict, the movant should have judg
Seenote to 895.045, citing Brons Bischof, 89 W (2d) 80, 277 NW (2d) 854 ment.
(1979). .
Under(3), failure to object waives errors siibstance as well as of form. Gylden (C) Motion to Chang.e answer. Any party may move .the court
vandv. Schroedero0 W (2d) 690, 280 NW (2d) 235 (1979). to change an answer in the verdict on the ground offingrfcy

Jury was properly instructed that it need not consider lower gradéengefifit  of the evidence to sustain the answer

207u4n((jct?[fefggafégg)|.lty of higher one. StatéMcNeal, 95 W (2d) 63, 288 NW (2d) (d) Motion for directed verdict. A party who has made a

Althoughfailure to object at conference to substantive defect in verdict constitutdgotion for directed verdict or dismissal on which the court has not
waiver, failure to object does not preclude casirtonsideration of defect under ryled pending return of the verdict may renew the motion after

751.06. Clark v Leisure \¢hicles, Inc. 96 W (2d) 607, 292 NW (2d) 630 (1980). f . ;
Although objection at conference was not specific enough to presgveal, verdict. In the event the motion is granted, the court may enter

supremecourt reversed trial court under 751.06. Aiswénsin, Inc. vNorth Cent. judgmentin accordance with the motion.

Airlines, Inc. 98 W (2d) 301, 296 NW (2d) 749 (1980). (e) Preliminary motions. It is not necessary tmove for a
Underseparation of powers doctrine, 805.13 (4) and 972.10 (5) resyireission : . P - gy

to jury of written instructions on substantive lautdo not require automatic reversal _dlrectedverdlct or dismissal prior to submission of the case to the

whentrial court fails to do so. Instructions on burden of proof and presumption jifry in order to move subsequently ®judgment notwithstard
m\r}\?((:gg)cggg (p{ggg;iural, not substantive law Matter of E. B111 W (2d) 175, 330 ing the verdict or to change answer

Wherealleged erroment to integrity of fact—finding process, court exercised dis ~ (f) Telephone hearings. Motions under this subsection may be
cretion to review circumstantial evidence instruction irrespective of defersdantieardas prescribed in 807.13
waiverof objection. State.\Bhah, 134 W (2d) 246, 397 NW (2d) 492 (1986).

Juryinstruction waiver discussed. Statédatch, 144 W (2d) 810, 425 NW (2d) (6) GROUNDS TO BE STATED WITH PARTICULARITY. In any
27(Ct. App. 1988.) motion challenging the sfitiency of evidence, the grounds of the
L Seenote t0805.15, citing State. WHarp, 150 W (2d) 861, 443 NW (2d) 38 (Ct. App. motion shall be stated with particularitjylere conclusory state

989). . - . mentsand statements lacking express reference to the specific ele

It is not error for trial court to fail to instruct sua sponte on lesser inclutitsef X . . . .
Trial court should not interfere with parties’ trial strate@yate vMyers, 158 W (2d) me_nt_Of claim or defense asto which the ¢V|dence is claimbd to
356,461 NW (2d) 777 (1990). deficientshall be deemed indidient to entitle the movant to the
eniodio & mid-1l advisory raing on whether an instructon wil be givencn ~ Ordersought. If the court grants a motion challengingsitié-
a ruling, if given, is nonbinding and not subject to appeal. St&ehn, 193 W (2d) ciencyof the evidence, the court shall state on the record or in writ

346,535 NW (2d) 1 (Ct. App. 1995). ing with particularity the evidentiary defect underlying the arder

an Of-theTacerd conference. e atornéy MuSt Ohject To the insructoneon —(7) EFFECT OF ORDER OF pismissAL.Unless the court in its
recordto preserve the issue for appeal. Steighedensen, 204 W (2d)5, 553 N\w  orderfor dismissal otherwise specifies for good cause redaited
(2d) 820 (Ct. App. 1996). the order any dismissal under this section operates as an adjudica
tion upon the merits.

(8) Nonwalver. A party who moves for dismissal or for a
directedverdict at the close of the evidencéeoéd by an oppo
nentmay ofer evidence in the event that the motismot granted
jthout having reserved the right to do so and to the same extent

if the motion had not been mad&.motion for a directed verdict
ichis notgranted is not a waiver of trial by jury even though
parties to the action have moved for directed verdict.

(9) INVOLUNTARY DISMISSAL OF COUNTERCLAIM, CROSS-CLAIM
OR3RDPARTY CLAIM. This section applie® counterclaims, cross—

805.14 Motions challenging sufficiency of evidence;
motions after verdict. (1) TESTOF SUFFICIENCYOF EVIDENCE.
No motion challenging the didiency of the evidence asnaatter
of law to support a verdict, or an answer ineadict, shall be
grantedunless the court is satisfied that, considering all credib
evidenceand reasonable inferences therefrom in the light m
favorableto the party against whom the motion is made, there s
no credible evidence to sustain a finding in favor of such .part)?
(2) NONSUITABOLISHED; MISDESIGNATIONOFMOTIONS. (&) The
involuntarynonsuit is abolished. If a motion for involuntary AN . oimsand 3rd party claims
suitis made, it shall be. treated as a motion to d|§m|ss. L. History: Sup. Ct. Order67 W (2d) 585, 704 (1975); Sup. Ct. Ordév¥ W (2d)
(b) When a party mistakenly designates a motion to dismissva$1975);1975 c. 218Sup. Ct. Order73 W (2d) xxxi (1986); Sup. Ct. Orddi8

amotion for directed verdict, or vice versa; or mistakenly desi§/ (Zg) Xiili (C1984);I %UP- C,tt-tOr,de'ilﬁtl V\ig%)sxiili)(g)w)-r W o trials to th
H H H udicial Councill Committee's Note, up. appliesonly 1o trials 1o the
natesa motion to Change answer as a motion for JUdgmem nf;?Jrry codifying Household Utilities, Inc.\Andrews Co., 71 \§. 2nd 17 (1976). The

withstandingthe verdict, or vice versa; or otherwise mistakenlytandardor granting a motion undesub. (3) is found in sub. (1). Motions made by
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a defendantor dismissal after a plaintihas completed presenting his evidence irgsa matter of law is reasonable, and shall order a new trial on the

trials to the court is governed by s. 805.17 (1). [Re Ordec#fe Jan. 1, 1977] ; i
Judicial Council Note, 1984:Sub. (5) (a) is amended by eliminating the requirelssueOf damages, unless within 10 days the pestyhom the

mentfor a motion before judgment is entered on a verdict. [Re OridetieeJuly ~ Optionis offered elects to accept judgmenttiie changed amount.
1,1984] _ _ ~If the optionis not accepted, the time period for petitioning the
Judicial Council Note, 1988:Sub. (5) (f)[created] allows motions after verdict oyt of appeals for leave to appeal the order for a new trial under

to be heard by telephone conference. [Re Ordectefe Jan. 1, 1988] .
Inconsistenterdict, if not timely remedied by reconsideratiorjlay, must resuit  55-808.03 (2)and809.50commences on the last day of the option

in new trial unless party injured by inconsistency waives portion of its dacfeige period.
andwaiver does not result in changeprevailing party as found by juryestfall History: Sup. Ct. Order67 W (2d) 585, 708 (1975)975 c. 2181979 c. 10
v. Kottke, 110 W (2d) 86, 328 NW (2d) 481 (1983). - _ 1983a. 219 Sup. Ct. Orderl41 W (2d) xiii (1987).
If thereis any credible evidence which, under any reasonable taely admits Judicial Council Note, 1983:Sub. (6) is amended to codify the holding/ditk
of an inference that supports a jsrfihding, thefinding may not be overturned. Gen v, Mueller, 105 Ws. 2d 191313 N.W 2d 749(1982) that orders for new trials under
Star v Bankruptcy Estate of Lake Geneva Sugar Shack, 2(Zdy\04, 572 NW (2d)  this subsection are not appealable as of right and that the time period for seeking leave
881(Ct. App. 1997). to appeal under ss. 808.03 (2) and 809.50, stats., is computed from the last day of the
optionperiod set forth in the trial coustorder [Bill 151-S]

805.15 New trials. (1) MoTioN. A party maymove to set Judicial Council Note, 1988:Sub. (1) is amended to allow motions for new trial

id dict and f trial b f théntrial to be heard by telephone conference. [Re Ordectfe Jan. 1, 1988]
asidea verdict and ror a new trial because ot erro rial, or Statementhat verdict is contrary to the weight of evidence will not support order

becausehe verdict is contrary to law or to the weight of evidencegantingnew trial in interest of justice. DeGfaf Schmude, 71 W (2d) 554, 238 NW
or because of excessive madequate damages, or because &) 730.

—di i i H et i In personal injury action it is not grounds to grant new trial merely because expert
newly—discovereevidence, or in the interest of justice. MOtlonﬁsted under pretrial order is not called as witness at trial and espeqort is

underthis subsection mape heard as prescribed in897.13  admitted. Karl v. Employers Ins. of Wsau, 78 W (2d) 284, 254 NW (2d) 255.
Ordersgranting a new trial on grounds other than in the interesthere answer to one material question shows that jury made answer perversely

iusti i indi i ia| iq courtshould set aside entire verdiatless satisfied that other questions were not
grsjglsntlfﬁé ?nig?egfg;?ﬁlsliﬁﬂndmg that granting a new trial is affectedby such perversityFouse vPersons, 80 W (2d) 390, 259 NW (2d) 92.

If there isa reasonable basis for the trial caidétermination under (6) as to the
(2) OrDER. Every order granting a new trial shall spedifg properamount, it will be sustained. See note to 907.02, citing Ko&edue, 81 W

groundstherefor No order granting a new trial shall be valid ot2d) 583, 260 NW (2d) 766.
frecti | h h h K Wherejury award of damages was so inadequate as to indicate prejudice, trial court
effectiveunless the reasons that prompted the court to make skghot abuse discretion by ordering new trial on all issues. LarGommercial

orderare set forth on the record, or in the order or in a writtea dednion Ins. Co. 88 W (2d) 728, 277 NW (2d) 821 (1979).
sion. In such orderthe court may grant, deny or defer the award Orderfor new trial under 805.15 (6) is naffinal order and is not appealable as of

ing of costs. Tg%;{nder 808.03 (1). Earl Warcus, 92 W (2d) 13, 284 NW (2d) 690 (Ct. App.

(3) NEWLY-DISCOVERED EVIDENCE. A new trial shall be  Sub.(6) establishes commencement of 10-day appeal perigck WWMueller,

orderedon the grounds ofewly—discovered evidence if the courtt05W (2d) 191, 313 NW (2d) 799 (1982). _ _
Shockinglylow award of damages justified nevial on that issue. @stfall v

findsthat: _ _ Kottke, 110 W (2d) 86, 328 NW (2d) 481 (1983).
(a) The evidence has come to the moving pantgtice after  Court may order retrial under (6) on punitive damages alone. Badger Bearing v
trial: and Drives & Bearings, 11 W (2d) 659, 331 NW (2d) 847 (Ct. App. 1983).

. . . . . Seenote to 752.35, citing StateMcConnohie, 13 W (2d) 362, 334 NW (2d) 903
(b) The moving party failure to discover the evidence earlie(1983). 9 e (e

did not arise from lack of diligence in seeking to discover it; andTrial court may not grant new trial based solely upon unobjected to instructional

(c) The evidence is material and not cumulative; and ‘igg{,@?ﬁ&{" 862’1?233??\?\2/6(%3; é%g(rca&”pe&” i%%'g')”. interest ofjustice. Sttty

(d) The new evidence would probably change the result. New trial in interest of justice under (1) where controversy was not fully tried, not
limited to cases of evidentiary error and does not require showing of probébte dif
(4) ALTERNATE MOTIONS; CONDITIONAL ORDER. If the court ent resuit in second trial. StateHarp, 161 W (2d) 773, 469 NW (2d) 210 (Ct. App.
grantsa motion for judgment notwithstanding the verdict, or &91).
motionto change answer and render judgnie@iccordance with Thestan%ard for grarjtir?g ?Eew tycijal in thelinteresj.t ofjusgce \f/vhere the verdict is
. : . 4 contraryto the great weight of the evidence is less stringent than for granting a motion
theanswer so Changed' Ormewe_d motion for _dm?Cted VerdmtvchalIen)g;tinghegsuﬁcienq%1 of the evidence under s. 805.?4. Sie\LMe%ican F%m
the court shall also rule on the motion for new trial, if dnydeter ily Mut. Ins. co. 180 W (2d) 426, 509 NW (2d) 75 (Ct. App. 1993).

mining whether it should be grantédhe judgment is thereafter A co-defendans testimony which the defendant was awirat trial but unable
; i~ IR present because the co—defendant refused to testify on 5th amendment grounds was
vacatedor reversed, and shall specify the grounds for granting r@f newly discovered evidence. Statelackson, 188 W (2d) 187, 525 NW (2d) 739

denyingthe motion for new trial. If the motion for a new trial iSct. App. 1994).

thusconditionally granted and tjedgment has been reversed on

appealthe new trial shall proceed unless the appellate sbait 805.16 Time for motions after verdict. (1) Motions after
haveotherwise ordered. In case the motion for a new trial has beendict shall be filed and served within 20 days after the verdict
conditionallydenied, the appellee may assert error in that deniayendered, unless the court, within 20 days after the verdictis ren
andif the judgment is reversed on appeal, subsequent proceediui@®d,sets a longer time by an order specifying the dates for filing
shallbe in accordance with the order of the appellate court. motions,briefs or other documents.

(5) AprpeAL. If the court denies a motion for judgment notwith  (2) Thetime for hearing @uments on motions afteerdict
standingthe verdict, ora motion to change answer and rendeshallbe not less than 10 nor more than 60 days after the verdict is
judgmentin accordance with the answer so changed, or a renewedderedunless enlared pursuant to motion under8@1.15 (2)
motion for directed verdict, the party whprevailed on that (a).
motionmay as appellee, assert for the first time, grountlizh (3) If within 90 days after the verdict is rendered the court does
entitlethe party to a new trial in ttevent the appellate court eon not decide a motion after verdict on the record or the judge, or the
cludesthat thetrial court erred in denying the motion for judgmenglerk at the judges written direction, does not sign an order decid
notwithstandinghe verdict or motion to changaswer and ren ing the motion, the motion is considered denied pmiyment
der judgment in accordance with the answer so changed, ograllbe entered on the verdict.

renewed motion for directed verdict. Ithe appellate court 4y Nowithstandingsub.(1), a motion fora new trial based on
reverseshe judgment, nothing in this section precludes it fromey discovered evidence may be made at any time within one
determiningthat theappellee is entitled to a new trial, or from e after verdict. Unless an order granting or denying the motion
directingthe trial court to determine whether a new trial shall g gntered within 90 days aftéhe motion is made, it shall be
granted. _ deemeddenied.

(6) EXCESSIVEORINADEQUATE VERDICTS. If a trial courtdeter History: Sup. Ct. Order67 W (2d) 585, 71(1975); Sup. Ct. Ordet18 W (2d)
minesthat a verdict is excessive or inadequate, not dperter o &984): Sup. Ct. Ordel36 W (2d) xxv (1987); Sup. Ct. Order 160 W (2d) xiii
sity or prejudice or aa result of error during trial (other than arf1%%L:

h . Judicial Council Note, 1984:The requirement that the judge set dates for filing
erroras to damages), the court shall determine the amount whiglihearing motions after verdict is repealed in favor of a time limit for such motions.
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Theprior rule encouraged frivolous motions and caused unnecessary hearings. tfR@l. If the court amends the judgment, the time for initiating an

Ordereffective July 1, 1984] .
Judicial Council Note, 1986:Sub. (1) specifies that the trial court may allow moreappealcommences upon entry of the amended judgment. If the

than 20 days for motions after verdict to be filed, if a schedule for the filing of motioﬁQUftdenieS a motion filed _Under this subsection, the time for initi
andsupporting materials is ordered within that time. ating an appeal from the judgment commences when the court

Sub. (2) clarifies thathetime for hearing motions after verdict may be eyéar i ; o
uponmotionand good cause shown. Howewy such enlgement does notfafct deniesthe motion on the record or when an order denyhmj

the requirement that the motion be decided within 90 days after the verdict is réR0tion i$ entered, whichever occurs firSt-. If Within.90 qaﬁsr
dered. See sub. (3) and s. 801.15 (2) (c), Stats. entry of judgment the court does not decide a motion filed under

Sub.(4) is revised to require that a motion for rtelal based on newly discovered thi i i
evidencebe decided within 90 days after it is made. The prior statute required 559'13 subsection on the record dre judge, or the clerk at the

motionsto be decided within 30 days after hearing, but did not require the hearlMﬂg_e'S written _dirQCtion,_ does not sign ander. denyir}g. the
to be held within any specified time. [Re Ordef é+1-87] motion, the motion iconsidered denied and the time for initiating

Judicial Council Note, 1991:Sub. (3) is rewritten to clarifthat if a motion after i
verdictis granted within 90 days, it will not be deemed denied merely because S?éggfnp:ril from the judgment commences 90 days after entry of

orderis not entered within 90 days after verdict. [Re Ordef7efl-91]

Motionsfor directed verdictaind motions to dismiss made at close of pldistif (4) ApPeAL. In actions tried by the court without a jutie
caseare motions challenging digiency of evidence under this section. Jansen Ci

(o) . . ? ., .
v. Milwaukee Area Dist. Board, 105 W (2d) 1, 312 NW (2d) 813 (1981). questionof the suficiency of theevidence to support the findings

Time periodsunder this section may not be egeal by showing excusable neglectmay be raised on appeal whether or not the party raising the ques
tlgg)eég%tli %2,3 (f%-sBés)okhouse vState Farm Mut. Ins. 130 W (2d) 166, 387 NWtion has objected in the trigburt to such findings or moved for

e Aol PP, L¥O5)- . . . newtrial.

Failure to present timely postverdict motions doedaprive court of appeals of )
jurisdictionto review judgment. Hartford In€o. v Wales, 138 W (2d) 508, 406 Nw  History: Sup. Ct. Order67 W (2d) 585, 712 (1975); Sup. Ct. Ordes W (2d)
(2d) 426 (1987). XXXi (1.976); Sup. Ct. Ordefl07 W (2d) xi (1982); Sup Ct. Order30W (2d) xi

Oncetrial court loses authority to set asigkrdict under this section by failing to (1986),$up. Ct. QrderlGOlW (,Zd) Xiii (1991)1993 a. .485 .
actwithin 90 days, it cannot achiesame result by vacating judgment under 806.07. Judicial Council Committee's Note, 1976Sub. (1) is based on the language in

(1) (h). Manly v State Farm Fire and Cas. Co., 139 W (2d) 249, 407 NW (2d) 3 deralRule 41b, andjoverns how a court as the trier of the facts handles a motion
(Ct. App. 1987). ' ' y a defendant for dismissal after the plafritds completed the presentation of his
Trial court not competent to consider (1) motions where movantdaitmely file ~ €vidence. This adoption of the Federal Rule wasapproach taken by theisitonsin
motionsand fails toobtain extension before expiration of 20 day period. Ahrens2UPremeCourt in ﬂ&e cgfe_of Household Utilities, IncAndrews Co., 71 . 2nd
Cadillac Olds vBelongia, 151 W (2d) 763, 445 NW (2d) 744 (Ct. App. 1989). 17 (1976). [Re Order &ctive Jan. 1, 1977] 5
Trial court actionsinder 805.16 permitted pending appeal under 808.075 are SlfleUdICIal Council Note, 1982:Sub. (2) has been amended to allow the filing of the
I

. - v p - ndingsand conclusions concurrent with the rendering of the judgmentchiEimges
llegétﬁ_(l) time limits. Schmidt.\&mith, 162 W (2d) 363, 469 NW (2d) 855 (Ct. App. areintended to eliminate doubts as to the propeétyombining the findings, conclu

: . - o ’ - .,_ sions and judgment in a single document, simplifying paperwork, mininszimage
reg?éasggggg 3%%2%;%::@;;;;% glgtlfgj.Wa\l(mzahrgjzt)ggttso?:ge'\)llvf\?e(zzsdl)s%)é t{izgg5ipigg§]qU|rements and reducitige likelihood of errors. [Re Orderfegtive July
. Judicial Council Note, 1986:Sub. (2) is amended to permit the court to state the
805.17 Trial to the court. (1) MOTION AT CLOSEOF PLAIN- findingsof fact and conclusions of law on the record in open court, in lieu of filing
TIFF'S EVIDENCE. After the plaintif in an action triecby the court them. The amendment conforms to the practice authorized under Rule 52 (a),
ithout a i h leted th’ tati f hi h F.R.C.P[Re Order df 7-1-86]
without a jury, has ComP ete e _pres_en ation O IS or e_r €VI' jydicial Council Note, 1991This section permits motions for reconsideratmn
dence the defendant, without waiving his or her righoffer evi  be made within 20 days after entry of judgment in actions tried to the court. Such
dencein the event the motion is not granted, may move for-a d[godtion?far;e ie%T]ed denied if not decided within 90 days after entry of judgment. [Re
- : ereff. 7-1—
hmlssﬁlon the gr%lile thl.atf_ll'!ﬁon thi facts. an? ttrf:ef|aV;I the pl;?:nﬂ!See note t806.07 citing In Matter of Estate of Smith, 82 W (2d) 667, 264 NW
asshown no right to reliet.The court as trier of the facts may thenaq) 239.
determinethem and render judgment against the pldiotifthat Failureto bring motion under (3) to correct manifest error constitutes waiver of
groundor may decline to render any judgment until the close gght to have issue considered appeal. Marriage of SchinnerSchinner143 W

: H 2d) 81, 420 NW (2d) 381 (Ct. App. 1988).
all the evidence. If the court renders JUdgment on the mem%\/here motion is filed under (3), forty—five déyne for appeal under 808.04 (1)

againsthe plaintif, the court shall make_ﬁndings as pro_vided irBlpplies beginning upon disposal of the motion.  Salzm&NR, 168 W (2d) 523,
sub.(2). Unlesghe court in its order for dismissal otherwise spe@s4 Nw (2d) 337 (Ct. App. 1992).

ifies, a dismissal under this section operates as an adjudication trial to the court, the court may not base its decisioafiiwravits submitted in
uponthe merits supportof a summary judgment. Prooffefed in support of summary judgment is
) . . . . for determining if an issue of fact exists; when one does, summary judgment proof
(2) ErrFecT. In all actions triedipon the facts without a jury or givesway to trial proof. Berna-Mork Jones, 173 W (2d) 733, 496 NW (2d) 637 (Ct.
with an advisory jurythe court shall find the ultimate facts and*Pé’- ;9(2)2)- s the deadiine for fi o derat '

; ; ub.(3) modifies the deadline for filing appeals only on reconsideration motions
st.atesepa}rat.ely.lts conclusions (.)f Imreon' The court Shal.l ftertrials to the court. Continental Cas. CoMitw. Metro. Sewerage Dist. 1%§
eitherfile its findings and conclusions prior to or concurrent wited) 527, 499 Nw (2d) 282 (Ct. App. 1993).
renderingiudgment, state them orally on the record following the Reconsideratiomssumes a question which has been previously considered. If a

close of evidence or set them forth in an opinion or memorand@fyhas not appeared amde aguments, the court has not considered the arty’
argumentsn the first instance and reconsideration is improlatter of Estate of

of decision filed by the court. In granting or refusinggriocutory  oNeilr, 186 w (2d) 229, 519 NW (2d) 769 (Ct. App. 1994).

injunctionsthe court shall similarly set forth the findings of fact a courts final written findings of facand conclusions of law take precedence over

andconclusions of law which constitute the grounflits action. an earlier writtenmemorandum or an oral finding not repeated in the final order
i i henthereis a conflict between an ambiguous oral pronouncement and the written

R.eql.JeStSfor findings are not necessary for purposes of rE\lle%\{dgment,it is proper to looko the written judgment to ascertain the cauritent.

Findingsof fact shall not be set aside unless clearly erronaous, jackson. Gray 212 W (2d) 436, 569 NW (2d) 467 (Ct. App. 1997).

dueregard shall be given to the opportunity of the trial court to

judgethe credibility of the witnesses. The findings of a referegns.18 Mistakes and omissions; harmless error

may be adopted in whole or part as the findings of the court. If gr) Thecourt shall, in every stage of an action, disregarceary

opinion or memorandum of decision is filed, it will be eient  or defect in the pleadings or proceedings which shall fettathe

if the findings ofultimate fact and conclusions of law appeagybstantiatights of the adverse party

therein. If the court directs a party to submit proposed findings 2) No judgment shall be reversed or set aside or new trial

ggg&ﬂg%ﬁ;%ngl’l ?ti Srargrt?gslrllc?telgltz:?ﬁaﬁr?hpeozsndsf&?rln?gS ntedin anyaction or proceeding on the ground of selection or
P misdirectionof the jury or the improper admission efidence,

T O o Lt e s 0 mate ofplecing or procecnss n e
P inion of the court to which thapplication is made, after an

morethan 60 days after the cause has been submitted in final fq xaminationof the entire action or proceeding, it shall appear that

(3) RECONSIDERATIONMOTIONS. Upon its own motion or the the error complained of hasfatted the substantial rights of the
motion of a party made not laténan 20 days after entry of judg party seekingto reverse or set aside the judgment, or to secure a
ment, the court may amend ifsxdings or conclusions or make oy trial.
addltlo_nalflndlngs or ponclusmns and may amend.the judgmen istory: Sup. Ct. Ordei67 W (2d) 585, 714 (1975); Sup. Ct. Order B6-08
accordingly. The motion may be made with a motifmn a new 207 w (2d) xv (1997).
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Where defective summons does not prejudice defendant, non-compliance with
801.09(2) (a) is not jurisdictional errolCanadian Pac. Ltd.. Wmark—Prentice
Hydraulics,86 W (2d) 369, 272 NW (2d) 407 (Ct. App. 1978).

Seenote to 972.10, citing State kehman, 108 W (2d) 291, 321 NW (2d) 212
(1982).

Seenote to Art. |, sec. 7, citin§tate vChosa, 108 W (2d) 392, 321 NW (2d) 280
(1982).

Seenote to 903.03, citing StateDyess, 124 W (2d) 525, 370 NW (2d) 32985).

Seenote to 343.305, citing State Bolstad, 124 W (2d) 576, 370 NW (2d) 257
(1985).
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